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and it will be interesting to see how this firm and others that follow it structure the
relationship between firm counsel and the risk officer.

III. IN-House CORPORATE COUNSEL

Perhaps the most significant development in the legal profession over the past
three or four decades has been the rise in responsibility, influence, and prestige of
in-house corporate counsel or chief legal officer.'** Inside counsel now tend to be
the first lawyers to whom corporate managers turn to address important legal
issues, and they assume ongoing responsibility for monitoring the legal risks
associated with corporate operations.'*® At the same time, outside law firms tend
less to serve in a general advisory role, and focus more on providing specialized
service on discrete matters.'® The result is, as E. Norman Veasey and Christine |
DiGuglielmo describe:

As business, legal, and ethical advisor, the chief legal officer is a key part of the
senior management team that develops a business strategy for consideration by
the board of directors. As a persuasive counselor to that team, the chief legal
officer should have the business acumen, independence, inquisitiveness,
leadership skills, and courage to help shape and lead senior management’s
business decisions. And the CLO should be a pivotal part of the senior

y management team in presenting issues to the board so that the directors will
understand the issues as thoroughly as possible.'?”

The next two sections will draw on inside counsels’ words at the hearings to
describe how they define independence and what aspects of practice influence
how they are able to exercise it.

A. -DEFINING INDEPENDENCE

Panelists"*® drew on the breadth of inside counsel functions in discussing the
meaning of independence for corporate counsel. The executive director and
counsel described independence as benefitting both the client and the larger
society:

124. The literature on this trend is voluminous. For representative examples, see E. NORMAN VASEY &
CHRISTINE T. DIGUGLIELMO, INDISPENSABLE COUNSEL: THE CHIEF LEGAL OFFICE IN THE NEW ReaLiTy (2013);
Symposium: The Changing Role and Nature of In-House and General Counsel, 2012 Wisc. L. Rev. 237,
Constance E. Bagley & Mark D. Roellig, The Transformation of General Counsel: Setting the Strategic Legal
Agenda (2013), http://papers.ssrn.com/sol3/papers.cimTabstract_id=2201246 [http:/perma.cc/J26G-8K4G]
(last visited December 22, 2015).

125. Robert L. Nelson & Laura Beth Nielsen, Cops, Counsel, and Entrepreneurs: Constructing the Role of
inside Counsel in Large Corporations, 34 Law & Soc’y Rev, 457, 4578 (2000).

126. Id. at458.

127, VEAsEY & DIGUGLIELMO, supra note 124, at 8 (emphasis in original).

128. Of the nine panelists, seven were general counsel of their companies, one was associate general counsel,
and one was executive director and counsel. Quotations are from general counsel unless otherwise indicated.
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[Wihen [Rule 2.1] talks about independent professional judgment and candid
advice, there are . . . probably two beneficiaries to that. One is, our direct client
that knows they’re going to get advice that’s not going to be tainted by our
personal biases. We can transcend personal biases or other external influences,
but I think, frankly, there is probably a greater public benefit to that. And that in
doing that, in rendering that kind of independent professional judgment and
candid advice . ..you’re decreasing the risk of wrongful behavior. And in
general, therefore, you’ve got another beneficiary, and that is the public. When
you're fulfilling that obligation to render that advice, the public benefits from it.
I think that, in part, helps define what that special role is."?®

This lawyer continued:

But just beyond the rules there is something, I think, in particular that, an
obligation we have to fulfill. We tell our clients what the rules of law are, how
they apply them to their business, how to do so in an expert way, help them be
profitable, but at the same time, there’s that question, “Is it legal versus is it
right?;’sc')l"hat question of, “Is it right?” benefits clients, and I think, a greater
good. - :

Another panelist concurred with the desirability of looking beyond strict legal
concerns, “I think the lawyer’s special role is to have a little more of a lens on
what’s right and wrong, other than purely legal or.illegal or profitable or not
profitable.”'*!

One counsel noted that there is a temptation to say:

“I'm just the guy doing legal.” That’s not how I feel about it. I feel that society
has already imposed that on us. When things go bad, when balances are
mis-struck, when bad judgments are made, society looks to the lawyers . . . We
are the people who are experts in law, in rules, in certainty, in navigation, in
general judgment. '3

At the same time, panelists agreed with the notion that counsel should not regard
themselves as “the conscience of the company.”*** One speaker elaborated on the
problems with this idea:

There is nothing in my training as a lawyer that makes me better or more suited
in matters of conscience than any other senior leader at my company and for me
‘to claim that position or better put, to pretend to take that role, would give rise
to a pretty well founded resentment and criticism from my -peers. [Senior

129. In-House Corporate Counsel Hearing, supra note 9, at 68.
130. Id.

131, Id at77-78.

132. Id at 66

133. Id. at 18; see, e.g., id. at 6O.
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management] may need me to be many things for many reasons, but serving as
. their conscience is definitely not one of them.,!**

Furthermore, “To say that the law department or the general counsel is the
conscience of the company, allows the rest of the company to think that those
issues are primarily the responsibility of other people.”*** This has the effect of
“obscuring what should otherwise be a thoroughly pellucid governing principle
of institutional life: Everyone is part of the institution’s moral construct and
everyone is responsible for the observance and execution of the company’s
values, not only or even especially, the lawyers.”'*® Supervisoty employees are
much closer to the daily working of the organization; the legal department has a
more difficult time observing and catching potential sources of liability until they
have been elevated to the legal department’s attention. Panelists noted that a
culture in which all actors within the organization foster and participate in ethical
practices is more effective in ensuring compliance than one in which employees
look solely to counsel for ethical guidance.'>’

Another counsel put it this way: “I agree there’s a spe01al role here, but I think
the trick is not creating an environment where colleagues push until you tell them
they can’t.””**® Counsel does not want to be “thought of as the sole guardian.”'?*
One lawyer explained, “I’ve been in situations where . ..somebody is just
waiting to see how far they can go before I wake up and say, “Whoa, wait a
minute, you can’t do that.” And then the response is, yeah, I was wondering if,
how soon you’d pull me back.””**® But, “[t]hat is not a healthy environment,” and
“[counsel] can’t let others think that it’s not their job too.”**!

Independence involves the lawyer being clear about the extent she is speaking
as a legal expert on behalf of the company. One counsel emphasized the need for
the inside lawyer to differentiate between providing legal advice and giving
broader guidance:

I think one of the most difficult issues to wrestle with in this role is realty what
is a legal risk and what is a business risk. You can identify that there is a legal
risk, but the business may want to take that risk and think that it’s appropriate to
move forward, and there are times when, when I think that’s fine, as long as the
business knows that something negative may result in litigation . .. At other
times it’s an unacceptable risk from a legal perspective, and drawing the line
and making it clear to folks when, in fact, this isn’t just a decision for the

134. Id. at 17-18.
135, Id. at 18,
136, 1d.

137. Id. at 18.
138. Id.

139. M.

140. i,

141. 1.
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business people to make; that, in fact, it’s 2 legal decision that has to be adopted
or respected, can sometimes be, again, a pretty challenging way to have to
explain or deal with your constituents.'**

Another panelist agreed:

When [legal and other advice] become intermixed, the legal advice moves from

where it must be listened to, to another realm where your voice is robbed of its

uniqueness and you are just one of many. Again, our clients deserve our advice

on these questions of “Is it legal, is it right?” but they deserve those answers in a
. way which makes it clear which question we are answering,**>

Still another panelist observed in the final session:

There are lawyers who believe that it impairs the strength of their legal advice if
they also give advice on moral issues. And, you know, during the period where

I was a general counsel, I was always very, very careful to make it clear to my
clients when I was giving legal advice and when I was giving advice about what

the right thing to do is. I think blurring that area is extremely dangerous because

clients know when you’re just expressing an opinion about the right thing to do.

And if that merges over into the giving of legal advice, it tends to take away a

lot of the moral force of that legal advice.'**

One of the ways that inside counsel can frame moral concerns is in the
language of risk. A former general counsel who spoke in the closing session
suggested that asking counsel to advise on moral issues “assumes there is a strict
code of moral principles that is perfectly clear and your questions about a lawyer
intent on giving advice, assumes that most of what lawyers do is give advice
about issues that are perfectly clear.” He continued:

My own experience as a lawyer was that I spent very little time in the perfectly
clear area...I often thought of my role as communicating risk. And as a
general counsel, of managing risk. And so part of the way I thought of my role
was arriving at a consensus with the management of the company about the
level of risk the company was prepared to assume and that I was prepared to
participate in . . . A lot of what I said to clients is look, this is not clear, but it’s
really dumb of you to do this, Because you’re assuming a risk that’s
unreasonable for the company and unreasonable for the board.**®

In addition, counsel may want to be selective about the matters.on which she
weighs in. Speaking up on every matter may water down the import of particular
issues and cause counsel to spend excessive amounts of political capital. One
co-author of a book on inside counsel said,

142. Id. at 64.

143, Id. at 15-6.

144. Principled Discussion, supra note 9, at 8.
145. Id. at 9.
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The strong, independent general counsel also knows when to speak up and
when to listen, and doesn’t feel it’s necessary to say something about
everything . ... [Tlaking this approach means that when she does speak up,
people will recognize it must be important and will more likely listen and heed
the advice.'*®

Independence involves not simply providing advice, but helping establish
organizational processes that enhance the quality of decision-making in the
corporation. As one speaker familiar with general counsel suggested, “[B]eing
able to impact the channels of information and flow allows the general counsel to
play an important role in shaping the information flow to the board. This is a
critical part of helping the board fulfill its oversight function properly.”**” This
also enables inside counsel to “impact the information that flows to the legal
_ department to make sure that all relevant information is being given in order to
appropriately define and answer legal questions.”'*®

In this way, “[t}he general counsel who's creative and proactive . . . can play a
strong, independent role in looking out for and addressing unidentified problems
and in making sure that ... the issues that are presented for legal review are
properly and not overly narrowly defined.”'* Independence also involves
“knowing when to put on the brakes; don’t necessarily say no, but say, let’s sleep
on it...Taking a little extra time often goes far in keeping the company on
course.”*° | |

In addition, counsel who believes that decision-making should not be confined
to considerations of legality can attempt to educate others in the company about
the importance of a more expansive perspective. Thus, as an executive director
and counsel said, | '

[Y]ou can have conversations with folks when you’re building those relation-
ships of trust that . . . make them sensitive and alive to the issue. Whether or not
they should be asking that question. So, they get the answer to ‘Is it legal?’ and
they, themselves, have to be asking, ‘Is it right?*>!

One counsel echoed:

I think at this point with all the missionary work we’ve done, there is not a
lawyer in my group that doesn’t understand that they represent this corpora-
tion . ... And I would say more importantly, this is where I would recommend
missionary work to everyone who’s in this organization. What they’re also

146. In-House Corporate Counsel Hearing, supra note 9, at 52,
147. Id. at 50.

148. Id. at 50-1.

149. Id at 51,

150, Id at 52.

151. Id at72.
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coming to understand is that they represent the legal depa.rtment first. They're a
lawyer first, and the vice president second. !

This reflects the fact that independence may be encouraged by certain
organizational structures. As Eleanor Myers observed, for instance, “lawyers
located at the headquarters of the client who have specialized subject-matter
expertise may be better positioned to carry unpleasant messages than field
lawyers who have more routine day-to-day contact with operations person-
nel.”*** Furthermore: :

In companies with both field and headquarters legal staff, special attention
should be given to assure that field staff have access to information that offers a
broad perspective of the client’s overall direction. This can be accomplished
through attendance at board or committee meetings of the entity or other groups
charged with setting overall policy and direction for the c}ient.154

The result ideally is the combination of deep knowledge of operational needs
and appreciation of their relationship to the company’s broader ob]ectwes and
values.

B. EXERCISING INDEPENDENCE

This section discusses those features of practice that inside counsel describe as
affecting their exercise of independence. Counsel acknowledged the commonly
expressed concern that inside counsel may find it difficult to be independent
because she is an employee in the organization that she is advising. One panelist
described his approach to this potential challenge:

I was taught that lawyers always needed to be prepared to be fired. I was told
that in any long legal career there would inevitably be times when a client
would fire me and I should always be prepared to give my best advice and bear
whatever the consequences would be.'>’

He went on to suggest, however, that lawyers in outside law firms also face
economic pressures that have the potential to compromise their independence:

[The] financial future of many of these lawyers depends upon their ability to
retain that book of business for that client. That book of business directly
affects their compensation in the firm, their significance and power within the
firm and it’s their vehicle for driving off from one firm to another in search of &
higher pay out or in the euphemism adopted by so many, as they search for “a
better platform for my practice.” So at least for these lawyers, and they are far

152. Id. at75.
153. Myers, supra note 3, at 864,
154. Id.
155. In-House Corporate Counset Hearing, supra note 9, at 12.
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more common than one might think, their employment risk is not at all
diversified. It’s highly contingent on their ability to retain the work of a core
group of clients.'*®

He concluded, “[T]he notion that we in-house lawyers face a greater threat to
independence over this issue of client diversification is both anachronistic and
unrealistic.”™’

Another panelist commented that advice from an in-house counsel may not be
as aggressive as that of an outside counsel, saying that: '

Frankly, I think there are many situations where outside counsel is prepared to
give more aggressive advice than inside counsel because the outside counsel
doesn’t have to live with it. You give the advice, they are gone. With in-house

counsel, the transaction blows up and six months later they biow up along with
it.158 .

One speaker who has studied general counsel also suggested that working
inside the corporation can provide counsel with sources of information that
enhance the ability to exercise independent judgment:

They hear the murmurs and water cooler talk. They are well versed in the
culture, politics and relationships . . . So for example, hearing the rumors and
water cooler talk enables her to assess when something is going on within the
company that could be problematic but hasn’t blown up into a crisis yet, look
into it further, and take corrective or preventive measures, if necessary. That is,
it empowers and perhaps even obligates her to be more proactive than an
outsider.'>®

Another maintained that inside counsel is in a better position than an outside
lawyer to understand the company’s business operations: “The reason that the
in-house lawyer would point to as to why he or she could especially deliver
additional value revolves around two things, both of them fundamentally fact
based.”'%’ The first is:

I'll call it, transiation. When you live in a company and you get the e-mail, you
go to the meetings and you hear this and you hear that, you understand that
language. You understand the grammar of how they construct arguments and
how they do analyses of various business propositions. If you are outside, you
are missing that. An important way of building communications in a2 company
is understanding their grammar and how they build these arguments. '’

156. Id at 10.
157. Id. at 10-11.
158. Id. at 47,
155, Id. at 50.
160. fd. at19.
161. Id. at 19.
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The second is:

[L]iving in that ethos, understanding the language better than the outsiders do,
you, by nature, have access to a lot more facts than they do . ... You know
more about what the business plans are out in the future and that helps you
formulate advice to get there and the outside counsel wouldn’t have it.!%*

Counsel’s ability to get outside legal assistance and her knowledge of when to
employ it also enhances the provision of independent advice. Panelists cautioned
against an over-reliance on outside help, since outside firms generally do not
know the company’s business as well as the legal department.'®® Panelists
warned that a tendency to call in outside counsel immediately may lead the legal
department to believe it has no duty of independent oversight of its own.'®* As
the keynote speaker stated, “[Tlhere are times I worry that referral to an outside
lawyer is less because independent counsel is needed and more because someone
in-house doesn’t want to bear the heat of making tough and controversial
decisions.”® )

Nonetheless, outside counsel can be very effective when used carefully. The
key, panelists noted, lies in moderation—the lawyer can maintain trust with
management by referring particularly difficult issues outside,'®® but should not be
too quick to pass off all tough tasks and preclude any courageous legal leadership
from within.’®” For instance, initial investigations or routine compliance
programs can generally be run more cost-effectively in-house, but once potential
liability surfaces that might create personal liability for a corporate officer, or
allegations have attracted considerable public attention, it is advisable for the
legal department to recommend the involvement of outside counsel to continue
the investigation.'®® Ultimately, as with most aspects of independence, employ-
ing outside counsel involves a balance of considerations. Doing so can
communicate the independence of an investigation, but it also can relegate
important inquiry to an outsider who is less familiar with the company than inside
counsel.

Finally, the keynote speaker suggested:

[W]e who are in-house are in no way immune from threats to independence and
I hope I've made that clear but these threats come not from who employs us.
The real threat to independence, whether we are speaking of independence on
the advice we render, independence to tell the CEO she is wrong, independence

162. Id at20.

163. Id. at19.

164, Id.at 13.

165. Id. at 8.

166. Id. at 52.

167, Id. at 8.

168. See Gary G. Lynch, Internal Investigations, in PRACTISING LAW INSTITUTE, 30TH ANNUAL INSTITUTE ON

SECURITIES REGULATION 369, 376-377 (Nov. 1998).
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to mediate disputes in the executive ranks or independence to halt the
wrongdoing, whatever the context of the exercise of independence, the real
threat comes from within the lawyer herself.

Is our in-house lawyer so concerned about her position, her executive status
or her compensation that she dare not evén venture a contrary opinion and she
becomes in Justice Frankfurter’s vivid term, a “subservient creature?’1%°

C. CONCLUSION

There was striking agreement among in-house counsel that acting with
independence involves focusing not strictly on the legality of possible courses of
action but on their desirability from a broader ethical perspective.!’® Their sense
was that society has come to expect companies and their in-house lawyers to be
attentive to this concern, This means that if improper conduct occurs, the public
inevitably will question what role the lawyers played in providing guidance to the
company. A common way in which inside counsel frame discussion of the moral
desirability of various courses of action is to lay out the legal and non-legal risks
of each alternative.’”* In this way, a counsel who acts with independence can
benefit both the corporate client and the larger public.

Panelists cautioned that counsel must clearly differentiate between legal
advice, with respect to which the lawyer has distinctive expertise, and advice
based on other considerations, in regard to which she is but one voice among
many. This enables the client to attach the appropriate weight to counsel’s
opinions. In addition, panelists agreed with a speaker’s insistence that counsel
should not regard herself as the conscience, or ethical compass, for the company.
This conception of counsel’s role assumes the superiority of the lawyer’s moral
judgment over that of other members of the company. More significant, it can
create a dynamic in which managers and employees believe that they can safely
disregard ethical concerns because that is a specialized task that has been
delegated to lawyers. This limits the extent to which ethical values are a
pervasive influence within the company where every person internalizes and acts
upon them.'” |

Aside from providing advice, an important responsibility of in-house counsel
is ensuring that there is an adequate flow of information to the appropriate
decision-makers. This furthers the goal of ensuring that alternatives are weighed
with full information about their potential risk and consequences.'”

Counsel acknowledge concerns that their status as employees could imperil
independence, but they believe that this potential is not markedly different from

169, In-House Corporate Counsel Hearing, supra note 9, at 11.
170. See supra notes 129-133 and accompanying text.

171. See supra note 146 and accompanying text.

172. See supra notes 134-142 and accompanying text,

173. See supra notes 148-151 and accompanying text.
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many law firm partners whose compensation and tenure tends to be dependent on
service to a small number of clients. While they use outside counsel], in-house
counsel see themselves as having advantages over them in that in-house counsel
have access to a greater amount of information from meore diverse sources and
that in-house counsel have a deep understanding of the company’s business and
its culture.'”*

The claim that there is not a substantial difference between the ability of inside
and outside counsel to act independently finds support in work by Sung Hui Kim,
who analyzes various features of both roles and concludes that “it is no longer the
case that outside market gatekeeping firms are the self-evident choice for the
company’s gatekeeping function,”'”® One important consideration in reaching
this conclusion is, as panelists suggested, access to informal sources of
information. As Kim observes, “In terms of quality of information, the outside
firm typically does not have access to the raw, unfiltered stream of first-hand
reports from employees, managers, or witnesses.”"

At the same time, Donald Langevoort raises questions about the more subtle
issue of inside counsel’s cognitive independence in light of the tendency of
organizations to generate common ways of interpreting events.'”’ He points to
research that indicates that “an above-average tolerance for legal risk and a
‘flexible’ cognitive style in evaluating such risks are survival traits in settings
where corporate strategy and its surrounding culture are strongly attuned to
competitive success.”'”® Langevoort speculates whether lawyers who rise in
organizations subject to intense competitive pressures might “tend to become
evangelists for an entrepreneurial style of professional behavior on compliance
matters that emphasizes flexibility: the willingness to ‘get comfortable’ as an
in-house virtue.”'”® Research could be valuable in determining the extent to
which inside counsel recognize this risk and what kinds of strategies they adopt
to minimize them.

Finally, it is worth considering the light that the hearings shed on Robert
Nelson and Laura Beth Nielsen’s suggestion that inside counsel play the roles of
“cops, counsel, and entrepreneurs” and may assume each of these roles in various
circumstances.'® Nelson and Nielsen describe cops as primarily concerned with

174. See supra notes 157-163 and accompanying text.

175. Sung Hui Kim, Gatekeepers Inside Out, 21 Gro, J. LEGAL ETHICS 411, 462 (2008).

176. Id. at451.

177. Donald Langevoort, Getting (Too) Comfortable: In-House Lawyers, Enterprise Risk, and the Financial
Crisis, 2012 Wi1s. L. Rev. 495 (2012). For an excellent discussion of the powerful influence of collective

“scripts” in constructing the meaning of cvents, see Dennis A. Gioia, Pinto Fires and Personal Ethics: A Script

Analysts of Missed Opportunities, 11 1. Bus. ETHIcs 379 (1992).

178. Langevoort, supra note 177, at 505.

179. Id. at 504.

180. Nelson & Nielsen, supra noie 125,
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monitoring the conduct of managers and employees.'®' They focus on gatekeep-
ing and tend not to provide non-legal advice.'®* Counsel most often confine their
advice to legal issues but also, at times, seize the opportunity to “make
suggestions based on business, ethical, and situational concerns.”'®* Finally,
entrepreneurs emphasize business values at work and see law as an instrument
that can be used to enhance the company’s financial performance. They suggest
that “[c]ounsel attempt to minimize conflicts with business people . . . . [M]arket-
[ing] the law to non-lawyers.”'®* Nelson and Nielsen observe that this marketing
activity is in response to the perceived threat that managers may regard the legal
department as expendable. As one lawyer entrepreneur put it, “We need to make
[the business executives] feel as though, by and large, our overall outlook is to
help them accomplish the things they are trying to do[.]”'®° As a result:

A sizeable minority of inside counsel are engaged in attempting to use the law
to generate new sources of revenue for the corporation, by taking advantage of
loopholes in regulations to enter new fields of business, by creating new forms
of intellectual property, by creating new business entities. Others “market” the
law to business executives, attempting to portray the law as adding value to the
business, rather than only cost.'3¢

Nelson and Nielsen argue that this is in contrast to a generation ago, when inside
counsel predominantly served as cops. They suggest that the shift reflects a
loosening of corporate regulation with a corresponding reduction in management
concern with regulatory compliance.'®’

One implicit suggestion in Nelson’s and Nielsen’s account is that inside
counsel have surrendered some of their independence by seeking to become more
closely involved in helping managers achieve their business goals. The entrepre-
neurial activities that Nelson and Nielsen describe, however, hardly seem
suspect; indeed, they reflect the typical garden-variety work of inside counsel.
Furthermore, the hearings paint 2 more complex portrait of inside counsel’s
activities than the typology of roles suggests. Panelists maintain that the ability to
serve as an independent advisor requires that management trust that the lawyer
has the best interests of the company at heart. Someone who is regarded as a team
member is likely to have more influence than someone who is focused simply on
policing boundaries. ‘

In this respect, credibility as a counselor is contingent on success as an
entrepreneur. Effective inside counsel need to market legal services so that

181. Id. at463.
182. Id.

183, Id. at 464,
184, Id. at474.
185, Id.

186. Id. at 487,
187. Id. at 488,
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managers will approach them at an early stage in discussions, not simply when
it’s necessary to opine on the legality of a course of action. Accomplishing this in
turn requires that people believe that the counsel is committed to help them find
the best way to advance the company’s mission. In this respect, acting as an
entrepreneur is not simply attempting to mimic a businessperson. Rather, it can
be a crucial strategy for effectively meeting the professional duty of indepen-
dence. Langevoort reminds us, of course, that counsel engaged in this process
need to be attentive to the risk of losing cognitive independence,'®®

The importance of being regarded as a team player while simultaneously

‘maintaining independence underscores the complex terrain that inside counsel

must navigate once she eschews the role of acting simply as a cop. This role may
become even less salient as more companies consider separating the legal
department from the corporate compliance function with the latter often staffed
by non-lawyer compliance professionals.'® As a result, inside counsel will need
increasingly on an ongoing basis to strike an appropriate balance between being
both an insider and outsider.

IV. GOVERNMENT LAWYERS

Many lawyers are employed in government at the local, state, and federal level
in the United States. They perform a variety of functions, which can include
litigation, regulatory review, and counseling. They also work for a wide range of
organizations such as executive agencies, legislative bodies, courts, and prosecu-
tors. Because the entities for which they work have as their mission to serve the
public in some way, there has been some difference of opinion about who is
the client of such lawyers. The Model Rules provide that a prosecutor “has the
responsibility of a minister of justice and not simply an advocate.”'*°

With respect to lawyers who play other roles, however, there is less of a
consensus about who is the government lawyer’s client, at least among scholars,
Roger Cramton notes that various proposals have suggested that the client is “the
public,” “the government as a whole,” “the branch of government in which the
lawyer is employed,” “the particular agency or department in which the lawyer
works,” or “the responsible officers who make decisions for the agency.”'°! An
especially salient question for government counsel with respect to independence
therefore is: “Independence from whom?” Complicating this question is the issue

188. See generally Langevoort, supra note 177,

189. For a discussion of the debate over who should be responsible for compliance, see Varun Mehta, GC v
CCO: The Big Debate, Corp. COUNSEL (Mar. 26, 2014), hitps://medivm.com/@ varunmehta/ge-vs-cco-the-big-
debate-8358d1c3c91b9#.uuln0n77i [hitps://perma.cc/KGOG-XDS2). '

190. MopeLRuLes R. 3.8, cmt 1.

191. Roger Cramton, The Lawyer as Whistleblower: Confidentiality and the Government Lawyer, 5 GEo. I.
LEGAL ETHICS 291, 296 (1991). '
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of how much lawyers should defer to elected heads of their departments on the
ground that the latter are more democratically accountable than the lawyer.

The independence of the government lawyer has been an especially visible
issue in recent years in the discussion surrounding the preparation of memos by
the Department of Justice Office of Legal Counsel (OLC) advising the Central
Intelligence Agency of whether certain proposed interrogation techniques
violated the U.S. statute implementing the Convention against Torture.'®? The
hearings included a reference to the memos in connection with the moderator’s
question whether a political leader, in Thomas Jefferson’s words, should “protect
the country . . . not follow the law,” but then put himself at the mercy of Congress
to judge his behavior. The Executive Director of the New York State Commission
on Integrity disagreed with this proposition. He said, “But what does it mean to
protect the country? I guess what I’'m saying is that we have to stand for certain
principles. One of the principles is the rule of law.”'®* The lawyer’s independence
1s meant to ensure that political leaders honor this principle.

The OLC memos provoked criticism in many quarters as an example of a
failure of lawyer independence. In general terms, they were denounced as
instances of technically poor legal reasoning that presented controversial
positions as settled law in-order to arrive at legal conclusions that the authors
knew that administration officials desired.'®* In this respect, the lawyers did not
fulfiil their duty to ensure that officials were fully aware of the state of the law as
they contemplated courses of action. More broadly, the authors of the memos
appeared to approach their task as advocates, despite at least some measure of
tradition in the OLC that the role of lawyers in that office is to provide the best
impartial interpretation of the law.'®> The memos also have been criticized as
overly reliant on the authors’ personal views without regard to their legal
defensibility,'*® and a reflection of the likelihood that “the authors were simply
blind to how the rest of the world would view their analysis, and that they never
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thought to question the accuracy or reliability of the CIA’s assessment.”**” This
suggests that the problem was not simply failure to achieve sufficient indepen-
dence from the client, but failure to distinguish between personal commitments
and professional obligations. In this respect, the problem may have been
insufficient independence from personal values, as lawyers proceeded without
regard to the demands of the legal system and the lawyer’s role within it.'*®

The OLC memos thus provide a vivid concrete example of the high stakes that
can arise regarding questions about the role of the government lawyer and the
meaning of independence in that practice setting. The next two sections draw on
comments from government lawyers at the hearings that describe how they
define independence and what aspects of practice can reinforce or challenge its
exercise.

A. DEFINING INDEPENDENCE

The discussion of the independence of government lawyers focused primarily
on lawyers who are not prosecutors. Because prosecutors’ exercises of discretion
can have profound consequences for life and liberty, panelists agreed that a
prosecutor should rely on a broad understanding of the public interest when
making decisions such as whether to bring charges or what types of terms to
demand and accept in plea bargaining.

After addressing prosecutors’ “obligation to do justice,” citing Model Rule 3.8,
the moderator then asked panelists, “Do other lawyers in government service, not
prosecutors, have a similar obligation to do justice?”**° Panelists differed to some
degree in their views on this issue, particularly with respect to the extent to which
independence requires government lawyers to consider as broad a conception of
the public interest as must prosecutors. One lawyer serving as municipal
corporation counsel said, “I’'m sworn to uphold the law. I'm sworn to give the
best advice possible to my client which I think is the entity I represent, so I have
trouble distinguishing why then I have a different obligation from someone in
private practice.”*® One trial court judge suggested, “I think by and large the
obligation of lawyers who work for government are not very different at the end
of the day from the obligations that lawyers have who represent private
clients.”?!
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One municipal corporation counsel commented on the claim that the govern-
ment lawyer has a higher duty of independence than a private lawyer by positing
a hypothetical in which a government lawyer knows that the statute of limitations
on a potential claim by the other side is going to run in three days. Assuming the
other side was unaware of the deadline, the moderator asked:

What’s your obligation as a lawyer, as the government lawyer? Should you say
all right, we’ll talk to you—I have to talk to my client, we’ll get back to you
next week, knowing that you got a slam dunk then because the statute has run?
don’t. .. think it is the government lawyer’s obligation to say “Hey, you damn
well better sue in the next two days or the statute is going to run.” And if you
take that attitude, what is your client going to start to do? You know, he’s going
to say, “Why the heck should I go consult with [that lJawyer], he’s going to give
away the ship.”?%

Government counsel also may need to determine how to proceed in the face of
unclear or inconsistent signals from their agencies. One lawyer was asked about
an instance in which his regulatory agency was among several during the recent
financial crisis that were pursuing policies that to some degree were inconsistent
and even conflicting. “In that case,” the moderator asked, “should you determine
your- own personal view of what the public interest requires and [pursue that
course]?"2® The lawyer replied, “I think it is your job to figure out what the
agency’s mission is and to define that. I guess I'm doing that on sight.”***

The moderator then said, “You have discretion in your job, you can, in fact,
determine whether to go one way or another. Does your own personal view of
what the public interest requires inform that judgment?”>% The lawyer replied,

[OIf course. In a general sense, I think if you’re talking about public interest I
think you have to divide it and look at it short range, long range . . . . You have
to look long range or lawful [and] constitutional, and desirable results in the
long run.2%°

By contrast, one judge declared:

I have difficulty with the concept of government lawyers having responsibility
to “do justice.” This phrase is far too rebellious and elastic for me and should be
for all lawyers who are in government service . . . Among the obligations that
all lawyers have, including government lawyers, is the responsibility to counsel
the client and it is not unique to government lawyers. Certainly, you are going
to give advice to your client with respect to policy underlying legislation. But
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once you have given that advice then the executive makes the decision based on
arange of possible options.2%’

He continued:

When I worked for the state government, I was one employee in a government
of 200,000 plus individuals—a huge bureaucracy headed by the Governor. As a.
government lawyer, who was I to decide what was in the public inter-
est?...Isn’t there a certain arrogance-in saying that on the part of any
individual government lawyer, whoever she or he may be?2%

If the lawyer regards the client as the public and believes that the public’s best
interests are contrary to those of the office-holder’s directives, then the lawyer is
displaying a “ certain arrogance” in putting herself in the position of the elected
or appointed official.>®® Some panelists thus suggested that resolving the issue of
client identity involved blending a duty to the public and to the organization
speaking through the office-holder.?'® Rather than treating the public interest as
the client, it may be more advisable to regard a duty to the public as a more
general constraint on the power of the government lawyer.*"! :

Related to this issue is whether a government lawyer who learns of
wrongdoing within her agency has any obligation that is different from a lawyer
who learns about wrongdoing by her private client. Lawyers for private
organizations who learn of past wrongdoing are permitted to disclose it only
under certain circumstances that include use of the lawyer’s services to commit
the wrongdoing.?'? Lawyers for such organizations who learn of imminent or
ongoing wrongdoing are required to report this information to higher authority
within the organization in many instances. 213 They are permitted, but not
required, to disclose this information outside the organization if its highest
authority is unresponsive to the wrongdoing.?**

By contrast, does the government lawyer have an obligation to the public that
requires, rather than permits, her to disclose any past, ongoing, or imminent
wrongdoing?*'® The moderator framed the issue in this way:
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The confidentiality rules are deliberately designed to allow the client to
disclose certain bad acts to his lawyer without fear of disclosure. .. [If the
government has acted improperly] we want those mistakes rectified so that
justice can be done. [Some say] that is the basis for suggesting that there isa -
different obligation for government lawyers precisely because of the nature of
government than there is for lawyers in private practice. Let me. put that
question to the panel and see what they say.2®

One county attorney responded, “I disagree because you still have a client. The
obligation I have to do justice goes into how I give my legal opinions and advice
to my client that is always a part of it because that is part of being in the
government.”?'” She elaborated:

I do think that if one of my clients was doing a criminal act, yes there’s a duty to
stop that criminal act, but there’s no duty on my part to viclate the
attorney-client privilege to, as I think the quote was to “Do justice.” {sic] I
would not violate their confidence. To do justice is not part of the job in the
private sector realm of giving advice.2'

One judge, however, suggested that there might be a duty of reporting:

One of the things that government lawyers have a responsibility to do which is
different, and this I guess spills over to the area of doing justice, is that . .. as
distinguished from what a lawyer in private practice might have a responsibil-
ity for, is if the government lawyer believes that someone in the government is
engaged in frand, corruption or collusion, those kind of things, I think you do
have the obligation to act and act independently of your “client.” That decision,
though, is made the highest level of the government law office as to how you
act with respect to evidence of fraud, corruption and so on.?!°

What if, the moderator asked, “The Mayor tells you that she was bribed to
make a particular appointment to a particular city agency?’**® “In that
circumstance,” a judge replied, “it seems to me I've got some responsibility and
problems.”??! “But are they the same or different from [a lawyer in private
practice]?” the moderator asked.??? “I think they are different. I think as a
government official, I probably in that circumstance have a responsibility to do a
referral, advise the prosecutor. If I were in private practice I'm not so sure I have
the responsibility to take that additional step.””*??
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Additionally, one panelist asked another,

[T]f you became aware of an agency hell bent on a particular course of conduct
that in your judgment is illegal, not necessarily criminal but illegal, I would
imagine . . . . you would advise the agency and, certainly if I were in that role, I
would talk to the Mayor.***

“Absolutely,” was the reply from the lawyer.?®* The moderator then stated:

But certainly we can talk about prior conduct; for example, last year’s financial
reporting was false. I have already received a bribe from the Commissioner of
Sanitation, that’s a statement of past conduct. I thought I heard [others] saying
that under that circumstance there might be an obligation for the government
lawyer to do what [they] called “referral,” which the SEC would have called a
“noisy withdrawal,” for some reporting out, which is an obligation that may not
exist for lawyers in private practice.?2®

The lawyer responded: “But I think even if the Mayor says to you I committed a
crime yesterday, you may well have an obligation under an existing law to report
it to the I[nspector] Gleneral] or Dfistrict] Ajttorney], so I think as a practical
matter you can get out of it.”**’

Another lawyer who previously served as counsel to the governor suggested
the importance of attempting in the first instance to inform appropriate people
within the chain of command: '

I think it’s the obligation of the lawyer to keep his or her principals informed. It
1s the obligation of the principal to act on the information. Now, if it were to be
a serious crime and that principal refuses to act upon it, the lawyer has a
dilemma. I suppose—and basically, believe—that I would not be going to third
parties. There are so many people that run so frequently to the press to air
grievances and to cause changes in bureaucratic action or government decision
making, and I think that would be a very clumsy way to solve your problem.
Your first obligation is to solve your problem and you have to pick the most
efficient means, not the most exciting or one that draws attention to yourself. I
guess . . . the general notion is that you decide within the apparatus you're
- serving.”*®

This formulation is consistent with the obligation of lawyers for private clients
to report wrongdoing to higher authority in the organization under certain
circumstances.””® Where some counsel seem to go beyond this is in suggesting

N
‘u

224, Id at 37.

225. Id at 37.

226. Id. at 39.

227. I

228, Id. at 49.

229, MonpeL RuLEs R.1.13(b).



2016] LAWYER INDEPENDENCE IN CONTEXT . 197

that past conduct in all instances must be reported to appropriate authorities in
order to hold public officials to account. As Kathleen Clark has suggested,
however, the authority to do so is not entirely clear, and depends in part upon the
interpretation of statutes such as the Freedom of Information Act, whistleblower
protection laws, and internal agency regulations.?*

B. EXERCISING INDEPENDENCE

This section discusses how government lawyers on the local, state, and federal
levels describe the features of practice that can influence the exercise of
independence. First, panelists expressed some concern that uncertainty about the
confidentiality of communications between a government lawyer and her client
could limit the ability of the lawyer to provide full and independent advice.
Former White House counsel Bernard Nussbaum noted in prepared keynote
remarks:

Several federal appeal courts (the DC Circuit, the 7% Circuit, the 8" Circnit)
have ruled that when a grand jury issues a subpoena for documents or
testimony, the privilege does not shield a government attorney’s confidential
legal advice to his client, the public official. It must be disclosed. That means
there is no privilege protecting the advice, for example, a White House Counsel
gives to the President, at least in connection with a possible criminal
investigation. No such exception has ever been recognized for lawyers outside
government.?*!

The rationale for this is that government lawyers are deemed to have a “higher,
competing duty to act in the public interest.”*** This means that, “[ulnlike a
private practitioner, the loyalties of a government lawyer . . . cannot and must not
lie solely with his or her client agency.”*** Government lawyers therefore “do not
have the same ethic of client protection as do private lawyers.”2** For courts that
accept this view, no privilege attaches for criminal proceedings because “‘the
government lawyer works for a public-abiding client, one that would expect
disclosure of internal government wrongdoing.”"**® :

In effect, Nussbaum said, “these court decisions rest upon a view that in
government, ‘the proper allegiance’ of lawyers is different, their clients are
different—and so, too, should their attorney-client privilege be different. Thisis a
view—the ‘higher calling’ view—with which I strongly disagree.”**® This view
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has been rejected by the Second Circuit, which declared that there is particular
need in government for the privilege so that public officials will seek out advice
that enables them to be fully informed when conducting the public’s business.*’
One panelist who has served as municipal corporation counsel expressed his
concern about depriving government lawyers of the privilege in this way:

I think one of the most important roles of a government lawyer . . . is to give
advice to the agency ... to advise the agency don’t do it, or don’t do it that
way, do it this way . .. [If] you erodfe] your attorney-client privilege, you’re
eroding your own role as a lawyer trying to keep your client on the straight and
narrow.>*8

The requirement that many government proceedings be conducted in public
can also affect the way in which the government lawyer exercises independence.
As the moderator asked one panelist who has represented local government, “[It]
[s]Jounds to me as if most, if not all, of your legal advice as the counsel to the
legislature was in public. Can you really act as a true professional when your
legal advice is public?**® The panelist replied:

That is quite right and it is very difficult to give legal advice. Usually you have
to be very careful because you could be saying something that will be quoted in
a lawsuit that comes six months after your legislative body passes that
particular resolution . ..I have represented smaller legislative bodies, town
boards, in particular, where they had a custom, that is perfectly legal and
personally, I think, it’s a very good custom. There were only five members, 1
would reach each individual town board member before any particular board
meeting and then they would be free to ask whatever question they wanted.
Some of those questions were heated in a public setting and in my opinion, it
was much easier on me as a lawyer and resulted in a better government,
because they were able to air their concerns on an individual basis without the
camera and without the transcripts.?4°

Another aspect of serving as a government lawyer that can complicate the
provision of independent legal advice is the potentially ambiguous identity of the
client.**' The government lawyer’s primary client most immediately might
appear to be the office-holder in charge of the department under which the lawyer
serves. The office-holder was elected or appointed to lead the organization, so it

is her duty to interpret what the agency’s priorities are, and not the lawyer’s.?*?
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One panelist likened thesé office-holders to the directors of corporations.
Directors are the shareholder-elected officials that decide what is in the best
interest of the company; it is they, and not the lawyers, who determine the
business course of the company and derivatively, what legal issues their lawyers
will need to address.?** | '

Lawyers working within an agency may generally regard the agency as their
client, but lawyers representing more complex governmental entities may need to
negotiate among several different constituents. One lawyer representing county
government, for instance, noted that the county is governed by both an executive
and a legislative body, and that the latter is comprised of multiple members who
may not agree. The lawyer explained:

[Tihere is an elected County executive, there are 18 members of the County
Legislature. The way the charter is set up, the County Executive can direct the
law department to do something. The County Legislature, by passing a
resolution, can also direct the law department to do something. Sometimes
those two things are at odds and thank goodness it doesn’t happen as often as
you would think. The problem is that when you're representing 24 elected
officials, and I represent those 24 elected officials, who are constantly at odds
with one another—I think that’s an understatement—it is a constant that they
must be reminded of their place in the county government.***

The moderator asked the lawyer if she had a conflict by virtue of representing
people with different interests.**> She replied:

That was a struggle, I can tell you, when I first took the position. A lawyer
whose opinion I respected tremendously called me up and told me that I would
never be able to survive that. There were tremendous ethical challenges
because there were different priorities among my clients, because there is, quite
frankly, very little guidance in ethical canons and whatever material was out
there, I was happy to hear others were hunting too because I do know I
researched everything there was. I established 18 independent relationships and
what I represented to be confidential channels, and I would not repeat my
conversations with one to another. And when I was in the public forum, my
opinions were limited and circumspect.2*®

Complicating the ability to identify the client, another panelist suggested that
the particular office to which the lawyer owes the primary duty may shift
depending on the situation. For example, a municipal organization lawyer may at
times have duties to the particular organization, but at other times the city
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government might be the appropriate “client.”**” In particular, panelists indicated
that the task of identifying the client might be guided by determining where
liability might fall in a potential lawsuit; whatever level of government is liable
for a particular issue is the one whose interests the lawyer should primarily
consider.**® However, if the lawyer has a duty to different or multiple levels of
government, then she may need to choose sides when conflicts between the
different levels of authority arise.”*® |

A panelist who served as Corporation Counsel for New York City was asked if
he had encountered occasions on which the view of the City Council and the
Mayor differed. “[Y[es, of course, not on a too-frequent basis, but it certainly
happens,” he said. “In New York City, the City Council and Mayor can end up on
opposite sides, so to speak, on an issue. It has always been the practice that
Corporation Counsel represents the Mayor and aunthorizes the City Council to
hire separate counsel.”**° He described two instances in which the Council and
Mayor were at odds, and why he took a different approach in each case.

In the first, the Council passed legislation prohibiting the use of aluminum bats
in youth league baseball games because of their potential danger. The Mayor
vetoed the bill because of his difference of opinion on its desirability, but the
Council passed it over his veto. The aluminum bat industry then sued the City on
the ground that federal law preempted the legislation. “Well, whose job is it to
defend the validity of the law? Obviously mine. So I called up the Mayor and
said, ‘Mike, I’'m defending that law that you vetoed,” and he thought for a
moment and said, ‘All right, I hope you lose.””**

In the second instance, Council again passed legislation over the Mayor’s veto,
but the veto was based on his and Counsel’s belief that the bill was unconstitu-
tional. The panelist described:

The question, then, was, does the City have to obey the law that we thought was
illegal? We declined to obey the law passed by the Council. The Coun-
cil.. . hired separate counsel, brought a lawsuit, and the Court of Appeals
decided 4-3, with my office representing the Mayor, the majority said thatif the
Mayor in good faith felt that Council’s action was unconstitutional, he did not
have to obey the law unless the judge said otherwise.?>?

Another panelist who has served as counsel to the state Attorney General
observed: “In the public sector, with considerable frequency you have multiple
upstate agencies where the government attorney, Corporation Counsel and the
Attorney General’s office represents all of those clients . . . Welcome to the real
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world we’re in.”®>® He emphasized the importance of working to develop
common ground among multiple government constituents:

It doesn’t do to say “I don’t know,” when there are multiple clients who have
different points of view. As an attorney in the public sector, it seems to me as
though the most important responsibility in this capacity is to mediate those
differences and work hard on it, It’s not oftentimes easy, but it’s a relatively rare
case that where Corporation counsel, Attorney General’s office, will certify
outside counsel case where they can’t reconcile their differences; it happens
sometimes, it’s inescapable. But the government attorney, it seems to me as his
or her most critical obligation, is to get the clients in the room talking about
these kind of issues.... [Tlhis all sort of goes to point out that it is very
challenging, it is very complicated.?>*

Another panelist who served as clerk for the federal court system echoed this
view that ideally the government lawyer is “cultivating dialogue with a large
percentage of people and including other institutional considerations in the
debates.””**® The latter include not only immediate but long-term implications of
a decision for the governmental entity.

~In addition to conflicts of interest between decision-makers or departments,
problems also can emerge with respect to the lawyer’s traditional duty of the
lawyer to “report up the ladder” when there is an organizational legal issue or
malfeasance that requires correction. In light of potential difficulty in determin-
ing who speaks for the client, it can be challenging to discern at what point the
lawyer is still reporting up the chain or has essentially gone outside the client
relationship.”*® A suggestion for determining client identity in the context of
privilege was offered from the audience: whatever official has. the authority to
waive the privilege in a hypothetical legal proceeding on a certain issue should be
the one who holds that privilege when the attorney is giving legal advice.?*’

In sum, as one counsel put it, determining who is the client is not, “ever going
to be easily susceptible to a solution, and I suppose that in order to maintain
independence of thought and professionalism, you have to be constantly mindful
of that because the clients may have different objectives and purposes.”?*®

Another issue that panelists mentioned as a potential challenge was assessing
the appropriate role of clients’ political viewpoints in determining courses of
action. Panelists were asked, “In rendering advice, how do you take into account
the political platform of the elected official for whom the government lawyer
works?” One lawyer who has represented the state Attorney General replied:
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I think the attorney who sees what his employer has presented to the public as a
platform can make a judgment about whether or not to work for him and if it’s
an eyes-wide-open judgment, then the government lawyer sort of got what he
expected. It’s [the official’s] prerogative to make the decision, right or wrong,
good or bad, as long as it’s consistent with the law.?>°

Another panelist declared:

The reality is when government works and governmental decisions are made,
politics can be and is taken into account and that is how it should be. If you
don’t say that governmental decisions are tainted because there are political
motivations and there’s something wrong with that, then there is probably
something wrong with about 95% of the decisions being made every day.
Government is a political system and so outside the prosecutorial context, I do
not have problems with decisions being made with political concerns taken into
account.?®°

~ Still, one former New York City Corporation Counsel described a situation that
could have led to political influence that he would have regarded as inappropriate:

When the Mayor was running for re-election during his first term, on a Friday
afternoon a Judge in New York Supreme declared a portion of the domestic
relations law unconstitutional as it prohibited same sex marriages. The Mayor
was scheduled to do a campaign event for gay and lesbian groups the next day
and if I didn’t file a notice of appeal from that decision on Monday morning it
would mean that all same sex couples in [New York City] and around the
country would come to [New York City] to be married. The Mayor was a very
strong supporter of gay marriage as was I.... What was my obligation and
what should I have done if the Mayor told me not to file a notice of appeal? The
good news is that I didn’t have to reach the second question and I felt frankly it
was fairly simple. I wasn’t going to let politics intrude upon my decision, I was
sworn to uphold the laws of the State of New York and so I filed a notice of
appeal 2%!

Ultimately, government lawyers exist in a state of some uncertainty as to what
degree of independence their position may permit. The particular department’s
organizational structure and mission, as well as the nature of the specific legal
issue, all can change to whom the government lawyer owes a duty of loyalty and
to what extent counsel can or should independently provide advice and
recommend actions that may countermand the department official’s will.

259. Id. at 55.
260, Id. at 63.
261, Id. at 26.
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C. CONCLUSION

Most government lawyers did not regard their duty of independence as
imposing obligations that differ significantly from lawyers who counsel private
clients. There was some skepticism that government lawyers represent the
“public interest” in a general sense.”®® Counsel who work in government
agencies can assess alternatives on their understanding of the agency’s mission,
much as lawyers advising private organizations can draw on an understanding of
those entities’ goals. In addition, government counsel, like counsel representing
private organizations, are obligated to regard duly authorized individuals as
speaking on behalf of the organization absent extraordinary circumstances.

Government lawyers did acknowledge, however, that they may be required to

disclose past or contemplated wrongdoing by officials and employees in
instances in which private counsel might not be required to do so. Even in these
instances, however, the first step is to work within the organization to bring such
conduct to the attention of those who are superiors of the person in question.”®’

Participants expressed concern that some courts have not recognized the
applicability of the attorney-client privilege in situations where counsel has
provided advice with respect to a matter that eventually involves criminal
proceedings. The rationale for such a holding is the ostensible duty of the
government lawyer to favor disclosure of official wrongdoing. Counsel believe
that the absence of an assurance of confidentiality under such circumstances can
discourage clients from consulting government lawyers and can undermine the
ability of such lawyers to provide effective advice.?** The result is that officials
may feel the need to bear what could be the considerable expense of hiring
outside counsel.

Providing effective independent advice can also be more difficult for the
government lawyer when the identity of the client is ambiguous. Lawyers for a
specific agency tend to encounter this challenge less often, but identifying the
client can be difficult at times for a lawyer who represents a municipal, county, or
state government with executive and legislative bodies. Discharging one’s duty
under these conditions requires the lawyer to work diligently to help build
common ground and determine a common perspective among multiple
constituents.?®®

Government lawyers also acknowledged that occasions may arise when they
need to resist making decisions based purely on the political concerns of their
clients. They emphasized, however, that political values are a ubiquitous and
integral part of the government process. This requires deference to them,

262, See supra notes 202-204 and accompanying text.
263. See supra notes 214-230 and accompanying text,
264. See supra notes 237-239 and accompanying text. -
265. See supra notes 242-246 and accompanying text.
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especially when they are held by publicly-elected officials, as long as there is no
attempt to use them to subvert the requirements of the law.

The hearings underscored that focusing on “the government lawyer” can
obscure the fact that government lawyers play a variety of roles in a wide range of
settings, all of which may present their own distinctive issues. Further research
would be valuable in providing more fine-grained analysis of how these settings
and issues create distinctive challenges for government lawyers.?*¢

CoNCLUSION: LAWYER INDEPENDENCE IN CONTEXT

What conclusions can we draw from this review of lawyers’ discussion of
-independence in these four practice settings? The literature on lawyer indepen-
dence focuses on two meanings of the term. The first is independence from
influences that might inhibit the lawyer’s ability to provide effective representa-
tion to the client. This notion of independence can be seen as an emphasis on the
importance of the lawyer’s loyalty to the client.?” The second focus is on the
independence of the lawyer from the client. The concept of the lawyer as an
officer of the court and as a distinctive professional emphasizes the responsibility
of the lawyer to ensure that the client acts within the bounds of the law, regardless
of how this may constrain what the client wants to do.

The New York State Judicial Institute on Professionalism in the Law hearings
reflected sensitivity among lawyers in all practice settings to- both conceptions of
independence. No session raised or covered all possible issues, but each provided
a forum for rich and thoughtful discussion.

While participants expressed some unease about presenting themselves as
expert advisors on moral issues, there was remarkably widespread acceptance of
the view that being an effective lawyer involves more than opining on legality.
This can be seen as consistent with conceptions of independence that emphasize
both loyalty to and some detachment from the client. One panelist suggested that
the law necessarily reflects moral judgments, and that advising on legality
therefore requires some appreciation of this dimension. “I have a practical
perspective about drawing a hard and fast distinction between what is moral and
what is legal,” he said. He elaborated:

In the real world of lawyering, our clients typically expect more from us than
25-page research memos telling them what we think the law is, especially when
the 25-page research memo ends with a hyper-technical conclusion that, while
legally defensible, is nevertheless unconscionable.

266. For instance, the role of legal advisors in the military context is the subject of illuminating analyses in
David Luban, Military Necessity and the Cultures of Military Law, 26 LEIDEN J. INT'L L. 315 (2013); Laura A.
Dickinson, Military Lawyers on the Battlefield: An Empirical Account of International Law Compliance, 104
AM. J. InT'LL. 1 (2010). .

267. See Myers, supra note 3.
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It’s been my experience that arguments made to courts that shock the
conscience frequently end up being losing arguments. Lawyers, I believe, must
see the world three-dimensionally; they need to appreciate that appearances
count and conduct which appears immoral stands a good chance of ultimately
being adjudged unlawful . . . If, on reflection, the legal position for which you
are advocating is immoral, you do your clients a grave disservice not calling
that to their attention.2®®

An inside corporate counsel made the same point in 2 more homespun way:

So in terms of what is moral, the way I think about it is, given the risk profile of
whatever strategy we are headed down, how is the world, how do my kids, how
do—I use my mother, when I counsel my clients—how would my mother
perceive what it is we’re going to do. It may be perfectly legal, I may be able to
create the best argument that what we were going to do is absolutely within the
bounds of the law. But when I come in front of a judge, or I explain to my mom,
yes, I said this was okay to do, but also does it feel right to do it.*%°

Finally, the hearings illuminated the ways in which independence is not simply
a matter of establishing distance between the lawyer and the client. An
independent lawyer is not someone who resists commitment to and identification
with the client. A lawyer who explicitly or implicitly communicates an attitude of
distance may not be successful in encouraging the client to approach her with
difficult issues, or to be fully candid when he does so. Clients who are
considering action that could be legally impermissible or ethically dubious are
those most in need of sound and fully informed advice. These also may be those
clients who are most hesitant about being completely forthcoming. A client in this
situation is more likely to trust and confide in a lawyer whom she sees as
supportive of her aims and committed to her success, rather than as a “cop” who
stands in judgment.”” As one inside counsel put it:

" [When you’re in a 60/40, 70/30 situation you are performing a very important
role if you’re saying, I think you can do it, but the facts here are lousy and moral
arguments A, B and C, which may be pretty persuasive, you better damn well
take those into account. It seems to me, that’s the way to do it. I certainly don’t
think that we can simply be—consider ourselves an independent moral
compass, because if we do . .. we are going to get less communication from
our client, not more.?”!

Both law firm general counsel and in-house corporate counsel in particular
elaborated on how their ability to serve as effective independent attorneys draws

268. Principled Discussion, supra note 9, at 10-11.

269. Principled Discussion, supranote 9, at 12,

270. See Robert Nelson & Laura Beth Nielsen, Cops, Counselors, and Entrepreneurs: Constructing the Role
of Inside Counsel in Large Corporations, 34 L. & Soc’y REv, 457 (2000).

271. Principled Discussion, supra note 9, at 26, '
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upon the ongoing relationships that they establish in daily practice. In these
instances, professional independence is an asset that lawyers create through close
engagement with their clients, not through insistence on standing apart from
them. The lawyer must set limits when necessary for this asset to be meaningful. '
Approaching her responsibilities from the start as focused on line drawing,
however, may undermine the very ability to provide effective independent
representation that it seeks to accomplish. As one lawyer put it, “[W]e should
really focus not so much on the independence of the lawyer from the client, but
the lawyer’s acting on behalf of the client. The lawyer serves the client best when
he acts objectively, he acts strongly, he gives him sound legal advice.”*"?

In these ways, in both senses of the word, independence furthers the values of
the legal system. In that vein, it is only fitting that a participant in one of the
sessions have the last word: “[A]lthough we have judges who tell us what the law
means, the rule of law on a daily basis is delivered not by the courts, not by the
legislatures, but by practicing lawyers in their private communications with their
clients. That’s where the rule of law is delivered.”*”®

272, Id. at 16.
273, Id. at 5.



